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The purpose of our day today

• Exchange professional knowledge and experience

• Meet colleagues and collaboration partners, both existing
and new

• Develop the relations between Hamburg, Copenhagen and 
Stockholm in the maritime, offshore and insurance area

• Provide the basis for a recurring, annual event between the 
Nordic countries and Northern Germany

• Have a good time, and network in a relaxed atmosphere
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Today’s program
• 15.00-15.10: Welcome and introductions
• 15.10-15.35: Important Decision regarding Insurance of 

Offshore Platform - Carsten Tolderlund, Windahl 
Sandroos & Co.

• 15.35-16.00: Offshore Charter Parties - Sören Thorlin and 
Anders Höglund, Morssing & Nycander

• 16.00-16.30: Networking break. Coffee, drinks and snacks 
will be served

• 16.30-17.15: Offshore Wind in DONG Energy - Jesper F. 
Mikkelsen, DONG Energy Wind Power

• 17.15-17.35: Global Limitation under Maritime Law - Jesper 
Windahl, WSCO

• 17.35- Close of the formal part of the seminar. 
Networking. Tapas and drinks will be served
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Case study
London Standard Platform Form 
all risk wording under scrutiny 
by Copenhagen Maritime and 

Commercial Court

Carsten Tolderlund, partner



The decision

On 15 December 2016, the Danish Copenhagen Maritime and Commercial 
Court delivered its decision in response to a claim brought before it by 
Norwegian Energy Company (“Noreco”), a Danish corporate, against its 
insurers following damage sustained in 2009 to the Siri Platform located in 
the Danish part of the North Sea.

Recognizing the complexity and values involved, the panel was a full panel of 
7 judges.

The court awarded Noreco an amount of USD 344 million plus interest and 
cost.

• The defendant insurers were a panel of Lloyd’s syndicates and companies.

• Claim is based on the wording of an all risk package policy incorporating 
the LSPF and a Danish law and jurisdiction clause.

Case under appeal to the High Court, Eastern Division.
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Platform design

Platform designed as a 3 legged jack-up with integrated living quarters and a 
subsea steel tank. Riser (caisson) affixed / grouted to a bulkhead reinforced 
steel box (“sponson”) protruding from one side of the subsurface tank. 
Started production 1999. 
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The damage

• On 31 August 2009, annual routine ROV inspection discovered cracks in 
the outside walls of the sponson which supports the riser:

• Platform was immediately shut-down, subsea tank emptied of crude and 
crew evacuated bar a skeleton workforce working subject to severe 
restrictions.
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The damage

• Agreement that the (proximate) cause of the cracks was the failure of the 
grouted connection in the sleeve which allowed for slight movement of the 
80 mtrs tall caisson in the sleeve thereby causing forces to shift to the 
base of the sleeve. Also established that the failure of the grouted 
connection was a cause of the (increased) swaying motion of the platform.
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The temporary & permanent repair

• Temporary repair: To stabilize the platform and prevent collapse. 
Completed Feb. 2010

• Permanent repair: Completed, after delays, in 2nd half of 2014.
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The claim

The incident gave rise to losses which were pursued by both of DONG and 
Noreco against their respective insurers – by Noreco under the following claim 
headings:

• Section 1 (property damage): USD 307 million (policy limit)

• Section 1 (sue & labour): USD 43 million

• Section 5 (Loss of Production Income): USD 33 million

DONG settled its claim with its insurers, OIL and the commercial market, 
during the course of 2015. 
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The issues

The all risk policy taken out by Noreco was based on the London Standard 
Platform Form as drafted by the Joint Rig Committee which represents 
the interests of insurers writing offshore energy risks in London.  The 
proceedings involved a multitude of issues over which the parties disagreed 
and which, by and large, involve concepts / principles familiar to insurance 
professionals.

• Period of insurance – damage sustained principle ctr. the ‘occurrence’ 
principle 

• Gradual deterioration

• Faulty design

• “imminent loss or damage” (Sue & Labour clause - if on a stand-alone 
basis)

• Betterment
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The issues   

• Disagreement as to how the damage had arisen.

 From the start (as per insurers)                faulty design

 Unknown or, perhaps, due to extra weight on topsides added 2003/4 
(as per Noreco)

• 5000 pages of technical reports requisitioned by the parties 

• Court appointed technical experts
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The issues 
All risk:

• 2008/9, 2007/8 and 2006/7 policies sued under

• Wording in policies:

– Section I.D.1.i: “…against all risks of direct physical loss of or 
physical damage to the property insured during the period of 
this Section..”

• Coverage principles.

 All risk ctr. named perils

 Occurrence principle ctr. damage sustained principle ctr. claims 
made 
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The issues 

All risk (continued)

Agreement that all risk BUT:

Insurers: Occurrence principle (‘peril has struck’) governs as fallback principle 
under Danish insurance aw – no express conflicting agreement             no 
cover.

Noreco: Policy adequately express – damage sustained principle governing 
policy. Also ref. to Norwegian law (NMIP), although not directly governing, 
which employs damage sustained principle.

Compatibility of all risk with occurrence principle?

Compatibility of occurrence principle with faulty design extension?
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The issues 
The court:

• Policy contract between two professional parties

• ”Occurrence” is fallback under Danish insurance law

• Noreco has burden of proof to demonstrate the application of a different
principle.

• Generally, wording in Clause I.D.1.i adequately clear and that it means
that the deciding circumstance is when damage is detectable and when
the damaging effects occur.

Feedback from the market – surprise. Generally shows that it is important to 
pay particular attention to the wording these central clauses.
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The issues 
When was damage then sustained?

• No definition under Danish law what ”constitutes ”damages”

 Molecular changes (say in metal) ?
 Changes not visible to the naked eye ?
 Changes capable of detection by normal inspection routines

• Burden of proof – inherently difficult for assured to pinpoint policy year
attaching.

• Here: Annual subsea investigations had not observed irregularities prior to 
31.8.2009. Inspections in  conformity with industry practice and signed off by 
DNV.

• Any inspection of the internals would have meant cutting holes in the skin 
plating. But not hot spot.

• Against this background court found that the damage had been sustained in the 
period of the 2008/9 policy.
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The issues 
Faulty design:

• Central element of insurers’ defence. Standard wording found in  most AR 
policies. Insurance cover iro damage to property caused by faulty design 
of any part or parts thereof but NOT the cost of repair of the faulty
part/parts itself.

• Something caused the cracks – original faulty design or some other cause, 
say extra weight in 2003/4 ?

• Burden of proof – all risk insurers.

• Innovative design – fast tracked.

• Very few facts to rely on. 
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The issues

(Faulty Design – continued)

• The parties’ own experts in disagreement. 

• Court appointed experts hesitant to point to particular cause and causation 
mechanism.

Court: Finds that insurers have not lifted the burden of proof and noting:

• That the use of steel and grout in joints was commonplace at the time 
giving no cause for problems or breakdowns;

• Platform designed by internationally acclaimed engineering firms with the 
requisite specialist experience

• Platformed design conformed to then applicable DNV norms
• Platform certified by Lloyds
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The issues

(Faulty Design continued)

Noteworthy that following the damage at Siri, the relevant DNV EJ 101 norm 
was changed.

Inference: The more prudent the assured – onus increased.

With this finding, the court did not have to address the parties’ arguments re 
”parts”.
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The issues

Gradual deterioration

The court:

Forms part of the exceptions from cover which are characterized by events which do by 
their nature not arise unexpectedly/suddenly (”wear & tear”, ”normal settlement”, 
”corrosion” etc.). Thus:

• Must be commonplace/expected in the use of material in question
• Must be able to be taken into account by assured (prudent conduct –

replacement/depreciation)

Given the failure of insurers to demonstrate a particular damage causation mechanism, 
the exception did not apply.
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The issues

Betterment

Clause 8:

• ”new for old”.
• ”In no event shall Underwriters be liable for any increased cost or 

expense of repair or construction by reason of betterment or alteration 
in design”.

No doubt, the permanent repair solution (cable stays), costing USD 
500,000 (100%)

• Was not a ”direct repair” of the sponson
• Reduced sway motion
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The issues

BUT in the eyes of the court

• It did not prolong platform life (dependent also on other platform parts );
• Did not change functionality;
• No other repair solutions cheaper than cable stays demonstrated (taking 

platform ashore for repairs would have been prohibitively expensive).

Consequently, Noreco no better off and, hence, no enrichment               
pragmatic approach which addresses the very purpose of this provision.
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Going forward

In their appeal insurers challenge all of the court’s findings.

In the event the appeal court should find that the Faulty Design clause
applies, court will then have to address

• what constitutes a part or parts;

• what ”imminent danger” under the Sue & Labour clause entails (in the 
event there is found to be no Section 1 cover at all).

Unless settled, a decision to be anticipated within 2 – 3 years. 
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The ECJ Judgment in the 
& Gas-case” and Global 
limitation of liability of 
Maritime Claims  

The ECJ Judgment in the 
“Mærsk Olie & Gas-case” 
and Global limitation of 
liability of Maritime 
Claims 



Different regimes for limitation of liability of maritime 
claims

1. Convention of 10 October 1957 on limitation of the liability of owners of 
seagoing ships (“1957-Convention”)

2. London Convention on Limitation of Liability for Maritime claims 
(“LLMC 1976-Convention”)

3. Protocol to amend the Convention on Limitation of Liability of Maritime Claims 
(“LLMC 1996-Protocol”) 

4. Amendments to 1996 Protocol (entry into force on 8 June 2015)



Differences between limitation amounts 

The 
vessel’s 
tonnage

1957 
Convention
(Poincaré
franc)  

1976 LLMC 
Convention
(SDR)

1996 LLMC 
Protocol
(SDR)

1996 LLMC
Increased 
limits (SDR)

300 300,000
(EUR 21,000)

167,000 1 million 1.51 million

1,000 1 million
(EUR 70,000)

250,000 1 million 1,51 million

6,000 6 million
(EUR 
420,000)

1,085,000 2.6 million 3.9 million 

30,000 30 million
(EUR 2,1 
million)

5,093,500 12.2 million 18,4 million

1 Poincaré franc = 0.07 
EUR



Issues:

• What is the legal impact of the constitution of a limitation fund in a 1957-
convention state, a 1976-convention state or 1996-protocol state after the 
ECJ Judgment in the “Mærsk Olie & Gas-case” ? 

• How can an owner or operator take advantage of the legal effects of the 
ECJ judgment in the “Mærsk Olie & Gas-case” ? 



Legal effect of the constitution of a limitation fund 
pursuant to the 1996 LLMC Protocol

1. Constitution of a limitation fund in a 1996-Protocol state:
• Arrest or attachment proceedings may, subject to the court’s decision, 

not be carried out in respect of vessels or other property belonging to 
a person on whose behalf the fund is constituted and who is entitled to 
limit liability. 

2. Arrest or attachment proceedings must not be carried out 
if a limitation fund is constituted in a 1996-Protocol state 
where 

• the port where the event giving grounds for liability occurred, or, if it 
did not occur in a port, in the vessels first port of call after the event,

• the port of disembarkment, in so far as the claim relates to personal 
injury

• the port of discharge , in so far as the claim relates to damage to the 
vessel’s cargo. 



The “Mærsk Olie & Gas-case” the ECJ-judgment of 13 
July 2004 (1)

• The trawler “Cornelis Simon” was fishing from 10 – 16 June 1985 in 
an area in which Maersk had laid down oil and gas pipelines to the 
oilfields “Gorm” and “Rolf” on the Danish continental shelf

• It was detected that the pipelines had been damaged
• The Owners of the vessel “Cornelis Simon” submitted on 23 April 

1987 an application for the constitution of a 1957 Limitation fund to 
the city court in Groningen in the Netherlands

• The limitation fund was constituted on 27 May 1987
• Maersk initiated on 20 June 1987 court proceedings against the 

owners of the vessel “Cornelis Simon” before the Danish High Court 
(Western Division)

• Maersk appealed the city court in Groningen’s order to constitute the 
limitation fund to the Court of Appeal in Leeuwarden.

• The Court of Appeal confirmed on 6 January 1998 the decision of the 
city court of Groningen

• Maersk did not notify any claim to the fund and, consequently, the 
fund was in December 1988 repaid to the Owners to the effect that 
all further claims were precluded according to Dutch law. 



The “Mærsk Olie & Gas-case” the ECJ-judgment of 13
July 2004 (2)

• The Danish High Court rejected to hear the case and stated in 
its reasoning that the Dutch Court order had a pendente lite
effect on the Danish proceedings pursuant to the Brussels 
Convention Article 21. (Brussels I-regulation Art. 

• The case was appealed by Mærsk to the Danish Supreme 
Court 

• The Danish Supreme Court referred questions to the European 
Court of Justice.

• The European Court of Justice ruled:  

– that a court order which forms basis for constitution of a limitation fund is 
a “judgment” within the meaning of Article 32 (Art. 36)

– That a decision ordering the constitution of a limitation fund does not 
have a pendente lite effect on legal proceedings on the question of liability 
pursuant to Article 27 (Art. 33)



Mærsk Olie & Gas-case” – Danish Supreme
Court’s judgment of 17 October 2005 (3)

“Against the background stated above, the Supreme Court finds 
that the Dutch decisions must be recognized and accorded legal 
force in Denmark in accordance with their substance. This also 
applies to the Dutch decision that in December 1998 finally 
wounded up the limitation fund and thereby concluded the 
limitation of liability in Holland. The decisions must be interpreted 
thus, that they apply to the whole liability arising in respect of all 
the damage that can be attributed to the voyage in question. 
Mærsk Olie & Gas A/S failed, in spite of encouragement to do so, 
to register its claim for damages against the limitation fund within 
the deadline for registration. According to the information 
submitted, this has preclusive effect under Dutch law. Mærsk Olie
& Gas A/S, therefore has no claim against Firma De Haan en W. 
De Boer, which in consequence is found free of liability”.



What is to be the effect of the recognition of
the foreign limitation fund pursuant to the ECJ
Judgment ?

• The fund must be granted identical legal effect in 
the country where the question of legal effect 
arises as stipulated by the rules of law of the 
country where the fund is constituted. 

• A fund constituted in accordance with the 1976-
Convention (in a 1976-Convention State) must 
be recognized and given identical legal effect also 
in the 1996-Protocol, EU-member states



The Supreme Court of the Netherlands decision of 29 September 
2006.  

Northsea Shipping AB
Registered owner of
“Seawheel Rhine”

B&N Nordsjöfrakt AB
Bareboat charterer of 

“Seawheel Rhine”

Westereems B.V.
Owners of “Assi Eurolink”

Northsea Shipping AB
Registered owner of
“Seawheel Rhine”

Court proceedings in the Netherlands 
brought on 10 and 11 February 2003

Arbitration proceedings in Sweden 
brought on 19 February 2003

B&N Nordsjöfrakt AB
Bareboat charterer of 

“Seawheel Rhine”

On 13 March 2003 ”Seawheel Rhine” was arrested in 
Rotterdam by Westereems. The arrest was lifted against
issuance of 2 LoU’s of SDR 2,628,375 and  SDR 
1,800,093 respectively

A 1976-Limitation fund was established by 
B&N Nordsjöfrakt AB in Sweden on 24 
February 2003. Limitation amount SDR 
1,800,093



The Supreme Court of the Netherlands 
decision of 29 September 2006. 

”The decision of the Swedish court to constitute the limitation 
fund is a decision as referred to in Art. 32 of the Brussels I-
Regulation. The fact that the decision was made ex parte does 
not detract from this, cf. ECJ 14 October 2004, case C-39/02. 
[…] The legal consequences in this country of the decision of the 
Swedish fund court is thus determined by Swedish law. This 
includes Art. 13 of the Convention, in which provision 
“immunity” of arrests is laid down. The recognition of that 
decision in the Netherlands entails that this immunity also 
applies in this country.”  



The Supreme Court of Norway’s decision of 7 December 
2007 

Insurers of cargo
onboard ”ECE”

kkhjh

Cepheus Shipping Ltd.
Owners of

”General Grot-Rowecki” 

Sirena Marine Inc.
Owners of

”ECE” (and others) 
jjjjkkhjh

Polsteam Shipping Co.
B/B-charterers of

”General Grot-Rowecki” 

Cepheus Shipping Ltd.
Owners of

”General Grot-Rowecki” 

Polsteam Shipping Co.
B/B-charterers of

”General Grot-Rowecki” 

Application for arrest submitted to
Sunmøre tingsret, Norway on 2 March 2007 
for a claim of USD 14 millions.

Arrest was ordered on 2 March 2007.
Gard issued a LoU to Sirena Marine Inc. (and 
others) and the vessel was released on 2 March 
2007.

Legal proceedings were brought before
Tribunal de Commerce, Paris on 31 
January 2007.

A 1976-limitaion fund (in the amount of 
EUR 4,590,765) was constituted in Paris 
on 7 March 2007. Sirena Marine Inc. 
reported its claim to the fund.



The Supreme Court of Norway’s decision of 7 December 2007

”The Lugano Convention has effect as Norwegian law, cf. § 1 of
the Lugano-Act. It follows from art. 26 of the convention that a
”judgment” rendered in a convention state must be recognised in
another convention state without any special procedure being
required. By recognition means that the decision has positive and
negative legal effect in Norway. This implies that the decision has
the same legal effect in Norway as it has in the country where it
has been rendered.

It is not disputed that the decision to constitute a limitation
fund in France, under French law, means that arrest in a vessel
owned by a person on whose behalf the fund has been constituted
can not be carried out. If the decision must be recognized in
Norway under the Lugano Convention, the arrest decision, which
has already been effectuated, must be repealed.”



Where can a limitation fund be constituted ?

• Under the 1976 LLMC Convention and the 1996 LLMC 
Protocol, a limitation fund can only be established where a 
claimant has commenced proceedings or applied for arrest or 
other enforcement measures 

• Svea Hovrätts decision of 20 October 2005. 
• Damage caused by the tug “Forest” and the barge “Mercur” 

to sub-sea cables between Sjælland and Bornholm, 
• Legal proceedings brought by Cable owners in Norway 

against owners of “Forest” and “Merkur” and the owner’s 
management company. 

• The management company subsequently brought 
proceedings in Sweden against and the owners and on this 
basis the owners constituted a limitation fund in Sweden. It 
was claimed by the cable owners that the legal proceedings 
in Sweden were not brought by “an independent creditor”, 
however this argument was not given any effect by the court. 



Judgment rendered by a
court in a EU/EFTA-
country against the
defendant Owner for a
claim which is subject to
global limitation
May the Owner, when
enforcement of the
judgment is sought,
constitute a limitation
fund in the country of
enforcement?



Danish Maritime and Commercial Court’s decision of 11 May 2005 
(Case S-10-04)

Danish
vessel 
“Uno”

German barge 
“Dettmer Tank 

46/116”

Collision in the Kiel canal, 
Germany on 11 July 
2002. 

Wasser und 
Schiffahrtsdirektion

Nord (“WSN”)

Proceedings before 
Landgericht Itzehoe. 
Claim for wreck removal 
costs in the amount of 
EUR 746,528. Judgment 
was given on 29 April 
2003 and declared 
enforceable on 3 July 
2003

Wasser und 
Schiffahrtsdirektion

Nord (“WSN”)

Danish
vessel 

“Uno””

Danish
vessel 

“Uno””

WSN applied for enforcement 
of the judgment to the Danish 
Bailiff’s court. 
At that time, Owners of “Uno” 
constituted a limitation fund in 
Denmark.   



Is a “foreign” judgment rendered by a court in a EU or an EFTA-state 
enforceable against the defendant’s assets in another EU country if the 
defendant constitutes a fund there after such a judgment has been 
rendered 

• Article 36 of the Brussels I-regulation on Recognition of judgments 
• The non-enforceability in accordance with general rules does not mean that 

the judgment is not recognized but rather that it must be fulfilled in 
accordance with national law on equal treatment of creditors, i.e. 
satisfaction through distribution of dividends

• Danish Maritime and Commercial Courts decision of 11 May 2005 : The 
Court found: “the fact that [there was] an enforceable judgment from 
another EU member State […] did not [preclude] limitation of liability by the 
constitution of a limitation fund in Denmark”
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